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RECENT CASES 5°5 

"whether the testatrix knew what she was talking about at that time," 
Hogan v. Roche's Heirs, supra. On the other hand, the court excluded: 
"whether from the general appearance of the testator he considered him 
capable of making a contract or of transacting important business," Smith 
v. Smith (1892) 157 Mass. 389; "was he subject to delusions or hallu- 
cinations," Ratigan v. Judge (1902) 181 Mass. 572. The court in the 
principal case has apparently followed the established precedent in that 
jurisdiction of arriving at a more or less arbitrary conclusion under the 
guise of distinguishing between "opinion" and "fact" Obviously such 
a differentiation can, at best, be only one of degree. Whether the doctrine 
be right or wrong, it should be placed upon its true basis. 

S. F. D. 



Exchange of Property — Rescission — Value of the Land as Relief. — 
Rohr v. Shaffer et al. (1916) 160 N. W. (Ia.) 279. — The defendant 
represented that certain land situated in Canada was of good quality, 
capable of immediate cultivation and free from stones, swamp, and brush. 
Relying on this representation, the plaintiff exchanged his interest in Iowa 
land for the Canadian land. In reality, this land was partially covered 
with water and was wholly unfit for cultivation. The plaintiff tendered a 
reconveyance of the Canadian land and asked that the defendant be 
required to reinvest him with the title to the Iowa land or to give dam- 
ages in lieu thereof. Held, that upon rescission, the land having been 
sold, the plaintiff could recover the value of the interest which he formerly 
had in it. 

The general principles with respect to fraud and the power of the 
contracting party to rescind are equally applicable to the exchanges of 
land for land as to any other form of transaction. Thus a party to 
an exchange may, on account of a fraud as to the quality and practical 
use of the land, ask a court of equity to rescind the transaction and 
force the other to his duty of reconveyance. Burgen v. Boardman (1914) 
254 Mo. 238; Benham v. Tipton, (1915) 181 S. W. (Tex.) 510; Spence 
v. Hull (1915) 146 Pac. (Or.) 95. As rescission means the undoing of 
the former transaction, in general there must be a restoration to the 
former status. But rescission for fraud will not be denied to the injured 
party because restitution cannot be made by the wrongdoer, he having 
parted in the meantime with the property, the subject matter of the 
contract Wolfinger v. Thomas (1908) 22 N. D. 57; Parks v. Brooks 
(1915) 155 N. W. (Mich.) 450; Daiker v. Strelinger (1898) 50 
N. Y. S. 1074. In such a situation, equity will grant relief to the 
defrauded party by giving him, in lieu of the land which should 
otherwise have been returned, the value of the same. Valentine v. 
Richardt (1891) 13 N. Y. S. 417; Fulton v. Fisher (1911) 151 la. 429; 
Wright v. Chandler (1915) 173 S. W. (Tex.) 1173; Forrest v. Wardman 
(1913) 40 App. D. C. 520. The court regards the defendant as a con- 
structive trustee for the plaintiff. Considered in this light, the plaintiff 
is entitled to the value of the land, to the funds realized from its sale, 
or to any property purchased through the proceeds derived from the sale 
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of the original land by this trustee. Dorsey v. Wolcott (1898) 173 111. 
539; Taylor v. Kelly (1857) 3 Jones (N. C. Eq.) 240; cf. Huxley v. 
Rice (1879) 40 Mich. 73; Kinney v. Keplinger (1899) 89 111. App. 570. 

A. S. B. 

International Law — Jurisdiction of the United States Courts in 
the Appam Case. — The Appam (March 6, 1917) U. S. Sup. Ct., Oct. 
Term, 1916, Nos. 650 and 722. — The Appam, an English vessel, captured 
by a German raider, came into the port of Hampton Roads, an unconvoyed 
prize, for purposes of permanent internment rather than seeking to secure 
a temporary asylum. Held, that restitution of the vessel would be made 
to the English owners. 

For a discussion of the principles involved in this case in accord with 
the decision of the U. S. Supreme Court, see comment (1916) 26 Yale 
Law Journal, 148. 

G. S., Jr. 

Marriage — Fraud — Annulment on Ground of Refusal to Cohabit. — 
Samuels v. Samuels (1917) 56 N. Y. L. J. 2052. — The husband brought 
an action for the annulment of a marriage on the ground of fraud by 
the wife in entering into the marriage contract. The plaintiff alleged 
and proved that the respondent had a preconceived intention not to permit 
marital intercourse; that she had carried out her intention, and that the 
marriage, in consequence, had not been consummated. Held, that the 
marriage would be annulled for fraud. 

The decision in the principal case is the first of its kind in the state 
of New York, although there are dicta to the same effect in several cases 
in that state. For a discussion of earlier American cases in which the same 
conclusion was reached on a similar statement of facts, see Anders v. 
Anders (1916) 113 N. E. (Mass.) 203 in (1916) 26 Yale Law 
Journal, 159. 

B. L. 

Master and Servant— Workmen's Compensation Act— Exclusive 
Character. — Shanahan v. Monarch Engineering Co. (1916) 114 N. E. 
(N. Y.) 795.— The constitution of New York, Art. I, sec. 18, declares that 
the right to recover damages for injuries resulting in death shall never 
be abrogated. Sec. 19, added in 1913, says that nothing in the constitu- 
tion shall limit the power of the legislature to enact laws for the pro- 
tection of employees and for compensation for injuries and death, and 
that the legislature may make these rights and remedies exclusive. The 
Code of Civil Procedure, sec. 1902, provides an action for wrongful 
death for the benefit, among others, of brothers and sisters. The Work- 
men's Compensation Act (Consol. Laws, chap. 67) provides that every 
subscribing employer shall pay compensation according to the schedules 
stated, and that as to such employers this liability shall be exclusive. 
Provision is then made for dependent parents, wives, husbands, and 



